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MORRI S SHEPPARD ARNCLD, Circuit Judge.

I n md-1994, John Allen was indicted in federal district court
on one count of conspiracy, one count of msuse of a social
security nunber, and nultiple counts of mail fraud, wire fraud, and
nmoney |aundering in connection with the establishnment of four
conpani es that collected premuns to pay for health insurance but
in fact failed to provide such insurance. Pursuant to a plea
agreenent with the government, M. Allen pleaded guilty to three
counts of the indictnent and was sentenced in early 1995

"The HONORABLE RICHARD H. KYLE, United States District
Judge for the District of Mnnesota, sitting by
desi gnat i on.



to 36 nonths in prison. He appeals his sentence. W affirmthe
j udgnment of the district court.?!

l.

The presentence report on M. Allen calculated the loss to the
victinms to be $2,745,400 (all nunbers are rounded) -- prem uns of
$2, 000, 000 and outstandi ng cl ai ns of $745,400. Under the federal
sentencing guidelines, a loss to the victins of nore than
$2, 500, 000 requires an increase in base of fense | evel of 13 | evels.
See US.S.G 8 2F1.1(b)(1)(N). Taking into account that increase
and various ot her adjustnents not at issue for the purposes of this
opinion, the district court determned that the appropriate
sentencing range for M. Allen under the guidelines was between
41 and 51 nonths (|l evel 22). Responding to a governnent notion for
departure fromthe gui del i nes range based on substanti al assi stance
to the government by M. Allen, however, see U S S.G § 5KI.1(a),
the district court sentenced M. Allen to 36 nonths in prison.

M. Alen contends on appeal that he objected to the
calculation of loss to the victims but that the district court
failed to make the findings on that "controverted matter"” required
by Fed. R Cim P. 32(c)(1). M. Alen asserts, therefore, that
hi s sentence shoul d be vacated and that his case shoul d be remanded
for resentencing. See, e.qg., United States v. Furst, 918 F. 2d 400,
401, 408 (3d Cir. 1990). The governnent responds, however, that
M. Alen failed to object clearly and specifically enough to the
calculation of loss to the victinms and, accordingly, that the

district court was entitled to rely on the figures included in the
presentence report. See, e.q., United States v. Saffeels, 39 F. 3d
833, 838 (8th Gir. 1994), and United States v. Toirac, 917 F.2d 11
13 (8th Cr. 1990).

'The Honorable Stephen N. Linbaugh, United States District
Judge for the Eastern District of Mssouri.
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M. Allen filed nowitten objections with the district court.
At the sentencing hearing, M. Allen' s |awer stated that he had
"explained to M. Allen sone things regarding the determ nation of
the dollar anpbunt used to reach ... the total offense |evel” and
that he had "pointed out to M. Allen that the anount of noney that
had been received by the conpany is the determner.” The district
court then asked M. Allen hinself if he had any "changes or
corrections” to the presentence report. M. Alen stated that
there was "no nention" of deductions for amounts legitinmately paid
out -- for either the few health insurance policies that the
conpanies in question did buy or the clainms that were paid. The
di strict court asked what those deductions would be. In response,
M. Allen said that he was "guessing" but proffered a total
of $132, 000.

Subsequently, M. Allen said that he had "one ot her thing" and
stated that he "never received anything” fromtwo of the conpanies
i n question. "That woul d be ny objection,” he continued, evidently
concerned about whether the anounts received by those conpanies
were included in the calculation of loss to the victins that was
used in his presentence report. Those ampunts were in fact
included in the loss calculation, according to the governnent.

That inclusion was proper, as a mtter of |aw M. Alen
stipulated in his plea agreenent that he and two co-defendants
formed both of those conpanies and that he was "to share equally in
the profits” from both of those conpanies. Under the sentencing
guidelines, the calculation of loss to the victins used in
determ ning the offense |evel of an individual defendant who has
participated in a "jointly undertaken crimnal activity" is to
include "all reasonably foreseeable acts ... of others ... that
occurred during the comm ssion of the offense of conviction."
See U S S G § 1Bl1.3(a)(1)(B) and application note 2,
illustration (c)(2); see also US S G § 1Bl1.1, application
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note 1(l) (definition of "offense"” is "the offense of conviction
and all relevant conduct under § 1B1.3"), and U S . S. G § 2F1.1,
application note 6 ("cunulative |oss produced by a commobn schene

shoul d be used in determning the offense | evel, regardl ess of
t he nunber of counts of conviction").

It appears to us that M. Allen's second "objection" was
actually an inquiry with respect to a question of law -- i.e.,
whet her the anobunt of loss to the victins, for purposes of
determ ning his offense | evel, depended on how nuch of the proceeds
he personally received. Under the sentencing guidelines, the
answer to that question, in light of the stipulations in
M. Allen's plea agreenent, was that the amount of noney paid by
the victinms to any of the four conpanies in question, plus the
anount of noney owed to the victins for outstanding clains -- and
not the anmount of noney received by M. Allen individually -- were
the critical figures. W therefore do not consider that inquiry to
have concerned the type of factual dispute contenplated by Fed. R
Cim P. 32(c)(1).

The only "objection" by M. Allen of the type contenpl ated by
the rule was, then, his initial statenent that there was "no
mention" of deductions for legitimte expenses incurred by the
conpani es in question. We assune, wthout deciding, that that
statenent was specific and cl ear enough, see, e.qg., United States
v. Toirac, 917 F.2d at 13, to anobunt to an objection under Fed. R
Crim P. 32(c)(1). Even so, the district court's failure to make
a specific finding with respect to that objection amunted to
harm ess error, because a deduction of $132,000 fromthe previously
cal cul ated figure of $2,745,400 still |eaves nore than $2, 500, 000
as the amount of loss. |In other words, even if the district court
had considered M. Allen's objection and had nade a specific
finding favorable to him on that objection, the appropriate
sent enci ng gui del i nes range woul d have been unchanged. |ndeed, the
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district court recognized that point, remarking that "accepting
[M. Allen s] point of view ... would not alter the ultinmate
calculation of the total of fense level." Under these
circunstances, we reject M. Allen' s argunent that the district
court's failure explicitly to follow Fed. R Crim P. 32(c)(1)
requires a remand for resentencing.

.

M. Allen also argues that the figure of $2,745,400 for the
anount of loss to the victins was not supported by anything other
than the presentence report and, therefore, that it was inproper
for the district court to rely on that figure. M. Alen would
have a better argunent if he had in fact objected to that figure.
What he obj ected to, however, was that no deductions had been nade
for legitimate expenses of the conpanies in question. He never
contended that the victins had not paid $2,000,000 in prem uns or
that the victinms did not have $745,400 in outstanding clai s.

"Under our cases, a district court is clearly permtted to
accept as true all factual allegations <contained in the
[ presentence report] that are not specifically objected to by the
parties."” United States v. Beatty, 9 F.3d 686, 690 (8th Gir.
1993). The district court was therefore entirely proper in using

the figure of $2,745,400 that was given in the presentence report.

L.

M. Allen contends as well that using the figures from the
presentence report violated his confrontation clause rights under
t he sixth anmendnent. That argunent is foreclosed by our ruling in
United States v. Wse, 976 F. 2d 393, 401 (8th Cr. 1992) (en banc),
cert. denied, 113 S. C. 1592 (1993).




| V.

The indictnent charged M. Allen with twelve counts of nail
fraud, two counts of wire fraud, and one count of conspiracy, all
derived fromhis activities with the conpanies in question. Under
his plea agreenment with the government, M. Allen pleaded guilty
only to one count of mail fraud in relation to those activities,
and the governnment stipulated that it would not prosecute him"for
offenses ... which are related to or arose out of the operation of"
t hose conpani es. M. Allen now contends that the governnent
breached that agreenent by allowing the allegations of the other
counts to be considered as relevant conduct in calculating the
amount of |loss to the victins.

M. Allen hinself stipulated, however, that the offenses to
which he pleaded guilty were "subject to" +the sentencing
gui del ines. Those guidelines require that all rel evant conduct be
considered, see US S G 8§ 1Bl1.1, application note 1(I),
"regardl ess of the nunber of counts of conviction," see U S S G
8§ 2F1.1, application note 6. The sentencing court, noreover, is
not bound by the stipulations in a plea agreenment in "determ n[ing]
the facts relevant to sentencing.” See U.S.S.G § 6B1.4(d);
see also US S G 8§ 6Bl.2(a) ("a plea agreenent that includes
the dismssal of a charge or a plea agreenent not to pursue a
potential charge shall not preclude the conduct underlying such
charge from being considered under the [sentencing guidelines]
provisions" related to relevant conduct). We therefore reject
M. Alen's argunent that the governnment breached its plea
agreenent with him



V.
For the reasons stated, we affirmthe judgnment of the district
court.
A true copy.
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